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Who isthe Owner and will you get paid?

Scenario one: You are a contractor constructing a building for
the “Owner,” XY Z Enterprises, Inc. Your payments from
the owner are being received later and later. Y ou have trouble
meeting payroll and paying the subcontractors. Y ou threaten the
owner that you will walk off the job unless prompt payments are
made. The owner fires you. How do you get paid? While the me-
chanics lien laws of the several states may help you, various tech-
nical problems may prevent you from enforcing a mechanics lien.
An aternative remedy is to arbitrate or sue the Owner for breach of
contract. However, you now discover that the only assets of this
particular corporation are a telephone, a desk and an old filing
cabinet. The property itself is owned by another entity with which
you do not have a contract, and the lender is not going to give you
any help. Even if you obtain ajudgment against the corporation, it
will be impossible to collect on that judgment.

Scenario two: You are an architect hired by a“developer,” Ma &
Pa, Inc. You sign acarefully negotiated AIA Document B141 with
this“Owner.” Six months into the design of the project, with no
payments forthcoming (“the check isinthemail . . .”), you learn
that this devel oper/Owner does not really own the property at all.

It turns out that Ma & Pa, Inc., was hoping to convince a bank to
loan it the money to purchase the property once al of the design
drawings were finished. Because that did not happen, Ma & Pade-
cide to walk away, leaving you holding the bag. What can you do?
Unfortunately, your options are limited. Y ou might consider filing
amechanics lien, but because your client doesn’t own the property,
this may not be of any use. The only other recourse, as in the con-
tractor example above, isto file abreach of contract action in court
or in arbitration. Once again, the problem is that the developer has
no assets. Any judgment you get will likely be worthless.

Y ou attorney might pursue some additional remediesin these two
scenarios. Oneisaprocess known as “piercing the corporate veil.”
This can be used to go after the personal assets of the individual
corporate owners. Y ou normally have to prove that the corporate
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formalities were disregarded, i.e., the corporate and personal bank
accounts were intermingled, or the assets of the corporation were
directly used by the owners. If the developer did areasonably
good job in running the corporation as an independent entity, this
remedy will probably not work. Other obscure legal doctrines
might also be tried by your attorney, but you cannot count on these
meeting with success either.

The lesson here is that you need to investigate the status of your cli-
ent. Whether you are the architect or the contractor, you need to
know at least the following:

(1) Who istheclient? That is, isthisan individual, a partnership, cor-
poration, LLC, or other type of entity. Isthe entity required by law to
be authorized to do businessin that location? If so, isit properly au-
thorized? Who are the officers, directors and owners?

(2) Who islegally obligated to pay your invoices? Thiscanbeanis-
sueif the contract is signed by an agent for the owner. Make sure the
agent has actual authority to bind the owner. If the contract iswith a
governmental entity," that entity may not be obligated to pay your in-
voices unless and until the proper resolution is formally passed by the
appropriate board.? In some states, land trusts hold legal title to redl
estate, with the owner as beneficiary of the land trust set up for that
purpose. Thetrustee, usually a bank, signs the contract on behalf of
the trust. The trustee will always add a provision to the contract speci-
fying that the trustee will not be responsible for payment of anything.
Thus, you cannot sue the party executing the contract.

(3) Does the client have any assets? If there are no assets or they are
very limited, is there another source of funds, such as a bank loan
from which you might be paid? The contractor has more protection
than the architect in this situation, as addressed in A201:

2.2.1 The Owner shall, at the written request of the Contractor,
prior to commencement of the Work and thereafter, furnish to the
Contractor reasonable evidence that financial arrangements
have been made to fulfill the Owner's obligations under the Con-
tract. Furnishing of such evidence shall be a condition precedent
to commencement or continuation of the Work. After such evi-
dence has been furnished, the Owner shall not materially vary
such financial arrangements without prior notice to the Contrac-
tor.

The architect will want to make sure that payments are promptly
made by the client. Paragraph 1.5.7 of B141 requires an initial
payment by the client to the architect. Thisisthen credited to the fi-
nal payment. The architect is also protected by 11.3.8.1 of B141,



Sabo & Zahn

233 S. Wacker Dr.
Suite 8620
Chicago, IL 60606
312-655-8620
312-655-8622 fax

Http://www.sabozahn.com

Thisarticleis not legal
advice. Consult with an
attorney familiar with
thelaw in your area.

which alows the architect to terminate or suspend services upon no-
tice to the client if payments are not timely made. Too many archi-
tects make the mistake of allowing receivables to pile up for months
while continuing work on the project.

(4) Isthe client’s budget expectation redlistic? If you are the architect
and a client comes to you to design a building that should cost $1 mil-
lion, but the client thinks it can be built for half that amount, you will
have a problem. Use of the new AIA Document B141-1997 that re-
quires a discussion about the Project budget (11.1.2.5.1) aswell as
the Cost of the Work (11.1.2.5.2) can avoid this problem. This factor
should not be a concern for the contractor unless the contract docu-
ments are inadequate and it is likely that there will be substantial ex-
trasasaresult. Even if thereisabank loanin place, it will be limited
to the amount originally authorized by the bank and extras will proba-
bly have to be funded by the owner.

(5) Do not agree to an assignment that might prevent you from col-
lecting fees. This might occur when the contract is contingently as-
signed to the owner’slender. Lenderstypically want you to waive
any amount owed prior to the time they take over the project. At the
point that alender takes over, you will likely be owed a very substan-
tial amount of money. A201, 1 13.2.2 allows a contingent assignment
to alender only if the lender agrees to assume the owner’ srights and
obligations under the contract documents. B141 hasasimilar provi-
sion at 1.3.7.9. These provisions should rarely, if ever, be waived.

Before entering into a contract, you should do athorough investiga-
tion of the client’ s ability to pay. Y ou should also take care to ensure
that, in the event payment is not forthcoming, remedies are readily
available. A little homework up front might save alot of headaches
later in the project. Do not get behind in billing or collecting receiv-
ables. Itismuch easier to collect all that you are owed if you do it
when the client still needs your services. Sometimes the best decision
you can make is to decline a project if you are uncomfortable with the
owner.

Werner Sabo, FAIA, CS
James K. Zahn, FAIA, CSI

1 These include towns, cities, villages, park districts, school districts,
states, counties, and other “public” bodies. Note that lien laws will probably be
different when such an entity is your client, and this might also affect your abil-
ity to recover.

2. In McKeev. City of CohoesBd. Of Educ., 473 N.Y.S.2d 269 (1984),
the architect was unable to collect his fee from the school board. The school
superintendent had executed the contract, but not in strict conformance with stat-
ute. The contract was thus void.



