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Contracts 
 

A  guy walks into our office with a construction dispute. He 
is an (architect, engineer, owner — you fill in the blank). 

One of the first questions we ask is about the contract. He hands us 
the document. We look at the last page and find no signature. 
 
What’s going on here? Is there a contract or not? There obviously 
is a contract because our client did a lot of work and the other side 
paid for at least some of the work. But, what exactly is the con-
tract? Is it the unsigned proposal? Is it some verbal agreement that 
preceded the unsigned proposal? Is it some verbal agreement that 
was entered after the unsigned proposal? 
 
This situation comes up all the time with construction projects. We 
have encountered many situations where the architect/owner agree-
ment is finalized just before substantial completion. At other times, 
the owner will not sign the architect’s contract until his lender 
forces him to, but only because the lender’s own internal rules re-
quire such a contract before the lender will fund the loan. Contrac-
tors, particularly subcontractors, will often start work based on 
some verbal agreement. Maybe the contractor gets a signature from 
the architect or “construction manager” on a purchase order. 
 
Each situation is unique. However, there is a common theme here, 
which is to get a signed contract that spells out the actual deal be-
fore any substantive work is started. Don’t work without a written 
contract. While an oral contract is enforceable, there is always a 
question as to what the terms were. When there is a dispute, the 
parties will have significantly different recollections of the verbal 
agreement. A signed contract will prevent this situation. 
 
Taking the time to prepare a written contract will force the parties 
to think about a variety of issues. These include whether or not to 
include mediation and arbitration; the payment terms; what hap-
pens if there is a default; what the parties are not responsible for; 
what are the assumptions of the agreement; insurance provisions; 
copyright provisions; and so forth.  
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Take the following example: An architect proposes to enter into a 
contract with an owner which calculated the fee in two alternative 
ways, dependent on the final construction delivery method. The 
owner, however, never signed the contract. When the owner 
chooses the higher-cost delivery method and pays the architect the 
lower fee, the architect will likely be angry. He should, however, 
be angry at himself for proceeding with the project without a 
signed contract. Now he faces an expensive lawsuit to recover the 
higher fee, with no certainty of actually winning, because the par-
ties will provide contradictory testimony regarding the contract 
terms. 
 
Consider also the contractor who has a signed contract, but fails to 
get signatures on all change orders before doing the work. Such a 
contractor will likely become involved in litigation that could have 
easily been avoided with a simple document signed by both the 
owner and contractor.  Contractors should never perform extra 
work on a project without signed authorization from the owner. 
 
Signed contracts solve a number of problems for the party making 
a claim. One is the identity of the other party. Often, it is not en-
tirely clear as to who takes responsibility for payment. When a sup-
plier delivers materials for a project, who is responsible for pay-
ment? Architects and construction managers often sign purchase 
orders or delivery tickets under their own names without disclosing 
the identity of the actual owner or the fact that they are acting as 
agent for the owner. If you are acting as an agent for an owner in 
this situation, make sure that you disclose this fact to the supplier 
or contractor. Make sure that all purchase orders, delivery tickets 
and other documents show the owner’s name and not yours, other-
wise you may be responsible for the payment. You will be named 
in the lawsuit if the supplier is not paid, because your name is on 
the document. 
 
For any contractor or supplier working on a governmental project, 
a signed contract is a must. As an example, assume that the owner 
is a municipality that is working on a small sewer project. A major 
problem develops on the project that requires immediate action. 
The engineer knows a contractor with just the right equipment for 
the project. This contractor is assured by the engineer and the 
mayor that the contractor will be promptly paid for the work. With-
out a signed contract, however, the law in most jurisdictions is that 
the contractor may not get paid for his work because there was no 
contract executed by the proper governmental authority.1 Usually, 
this means that an ordinance must be passed and a contract signed. 
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Even if the mayor or a commissioner gives an approval, payment is 
not assured without all of the legalities being followed. 
 
Another situation is where the architect directs the general contractor 
to do some extra work on the project. Is the owner required to pay for 
this additional work? This can be a complicated question depending 
on the exact circumstances, but there is a significant chance that the 
owner may not be required to pay for this work. Under most contracts, 
the architect is not an agent for the owner, merely a “representative.” 
The contractor must realize that only the owner or an owner’s desig-
nated agent can legally bind the owner. The smartest thing for the 
contractor to do is to insist on a written signature by the owner before 
any work on a change order is started. 
 
How about this scenario: You have worked for your good friend, Bob, 
for many years. You trust him, so you don’t need a written contract. 
Half way through the project, Bob dies. You then learn that Bob’s es-
tate has assigned your oral contract to Evil Fred. You are likely stuck 
with the situation. If you had only used a standard AIA contract, 
which prohibits most assignments of the contract, you would not have 
this problem. 
 
What do you do about this? First, always have a written contract for 
every project. Second, don’t use a homemade letter agreement. It’s 
alright to have a proposal, but this should be incorporated into the real 
contract once agreement is reached. You should not be starting work 
before this point anyway. Third, make sure that the contract says what 
you want it to say. In other words, read it before you sign it! Make 
sure that the people in your office who are responsible for the contract 
understand the provisions of the contract. If that contract requires you 
to do something and you fail to do it, you are in breach of the con-
tract. Finally, pick and choose your clients carefully. If the other party 
does not want to sign a written contract before you start the work, 
consider whether you want to work for this client, because you may 
not get paid.  
 
Good business practices earn the respect of your clients. Don’t be 
afraid to ask for a written contract. If you don’t get a written contract, 
don’t do the work! 
 
Werner Sabo, FAIA, CSI 
James K.  Zahn, FAIA, CSI 
 
1.           For instance, in Galion Iron Works v. City of Georgetown, 54 N.E.2d 
601 (1944), the plaintiff brought suit against a municipality for the rental value 
of a grader. Without the proper approvals by the municipality, the transaction 
was void and the contractor was not entitled to any payment. 
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