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n arecent Delaware case involving the construction of a nurs-

ing home, water chillers being installed started to leak. Water
damage caused by the leak resulted in more than $50,000 in dam-
age to the Work and adjacent structures. After the insurance carrier
paid out, litigation ensued over who would pay for the damages be-
cause the carrier wanted the responsible contractors to reimburse it
for the damages it had incurred. The contracts in question incorpo-
rated the 1987 version of AlA Document A201, the General Con-
ditions of the Contract for Construction, which is similar to the
1997 version in regards to the waiver of subrogation provisions
which are the focus of this article.

Here is the relevant language from the 1997 version of A201.:

11.4.7 Waivers of Subrogation. The Owner and Contractor
waive all rights against (1) each other and any of their subcon-
tractors, sub-subcontractors, agents and employees, each of the
other, and (2) the Architect, Architect's consultants, separate
contractors described in Article 6, if any, and any of their subcon-
tractors, sub-subcontractors, agents and employees, for dam-
ages caused by fire or other causes of loss to the extent covered
by property insurance obtained pursuant to this Paragraph 11.4
or other property insurance applicable to the Work, except such
rights as they have to proceeds of such insurance held by the
Owner as fiduciary. The Owner or Contractor, as appropriate,
shall require of the Architect, Architect's consultants, separate
contractors described in Article 6, if any, and the subcontractors,
sub-subcontractors, agents and employees of any of them, by
appropriate agreements, written where legally required for valid-
ity, similar waivers each in favor of other parties enumerated
herein. The policies shall provide such waivers of subrogation by
endorsement or otherwise. A waiver of subrogation shall be ef-
fective as to a person or entity even though that person or entity
would otherwise have a duty of indemnification, contractual or
otherwise, did not pay the insurance premium directly or indi-
rectly, and whether or not the person or entity had an insurable
interest in the property damaged.

Thiswaiver extends to property other than the Work under the con-
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tract if that property damage is covered by other property insurance
held by the owner under this provision of A201.:

11.4.5 If during the Project construction period the Owner insures
properties, real or personal or both, at or adjacent to the site by
property insurance under policies separate from those insuring
the Project, or if after final payment property insurance is to be
provided on the completed Project through a policy or policies
other than those insuring the Project during the construction pe-
riod, the Owner shall waive all rights in accordance with the
terms of Subparagraph 11.4.7 for damages caused by fire or
other causes of loss covered by this separate property insur-
ance. All separate policies shall provide this waiver of subroga-
tion by endorsement or otherwise.

The idea behind these provisionsis as follows:. by buying insur-
ance for a construction project, the parties usually do not intend to
be sued by the insurance company. That is the reason for the insur-
ancein the first place, to have the insurance company take the risk
of loss and not passit on to the project team. By including awaiver
of subrogation clause in the contract, the insurance company is pre-
vented from stepping into the shoes of itsinsured and, therefore,
cannot sue any party to which the waiver is effective.

In this case, the insurance carrier attempted to avoid the effect of
the waiver of subrogation provision by making several arguments.
First, it urged the court to find the provision void as being against
public policy. Thiswas premised on a Delaware statute holding
that any construction contract provision that purports to indemnify
aparty against its own negligenceis void and unenforceable. The
court rejected this argument on the basis of prior court rulingsin
Delaware that rejected this interpretation. The court also reviewed
cases in both state and federal courts which found that standardized
waiver of subrogation provisions found in commonly used con-
tracts, such asthis one, are routinely upheld.

Among the reasons cited by various courts are that such “clauses
seek to avoid the prospect of extended litigation which would inter-
fere with construction by shifting the risk of loss to the insurance
company regardless of which party is at fault”; such clauses are
“useful in construction projects because they avoid disruption and
disputes among the parties to the project by eliminating the need
for lawsuits and protecting contracting parties from loss by bring-
ing al property damage under builder’s all-risk property insur-
ance”; and “because the insurer presumably has considered the risk
of lossin establishing its premiums, the insurer should not have the
ability to recoup that loss by subrogation against the other parties
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allegedly causing theloss’. A final reason was that “public policy
considerations also favor these types of agreements which avoid
higher overall costs resulting from the multiplicity of insurance
policies and overlapping coverage.”

The second argument of the insurance carrier was that it had not
been notified of the waiver provision. Because this provision is
common and standard in the industry and is one with which the in-
surance companies would be commonly familiar, this argument
was unpersuasive with the court.

The final argument of the insurance carrier was that the lossin-
cluded “non-work” areas. This argument was rejected on the basis
of paragraph 11.4.5, which specifically addresses thisissue. This
paragraph essentially states that if property adjoining or adjacent to
the site isinsured by property insurance by the owner, then the
waiver of subrogation is aso effective asto such adjacent areas
covered by insurance.

Waiver of subrogation provisions are found in AIA contracts and
many other construction agreements. They protect the various par-
tiesinvolved in construction and should not be altered or removed
except for good reason and after professiona consultation.
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